
BEFORETHE POLLUTION CONTROLBOARD 8~1CE

OFTHE STATE OF ILLINOIS NOV 142005

MCLEAN COUNTY ASPHALT, ) POIII~/~g~t~s

Petitioner, )
)

vs. ) PCB No. 05-154
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution Control Board AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100WestRandolphStreet Division of Legal Counsel
Suite11-500 1021 North GrandAvenue, East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with the office of the Clerk of

thePollution ControlBoard a Motion for SummaryJudgment,a copyof which is

herewithserveduponyou.

B/Let Jh~
/ Curtis W. Martin, ~ctorney for
( McLeanCounty~phalt, Petitioner

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL AIRDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 5. i0~Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788



BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

MCLEAN COUNTY ASPHALT, ) LEAK’S OFFICE

) NOV142905Petitioner, STATE OF ILLINOIS/ Pollution Control Boa

vs. ) PCBNo. 05-154
) (UST Appeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION FOR SUMMARY JUDGMENT

NOW COMESthePetitioner,McLeanCountyAsphalt (‘WlcLean”), by oneof

its attorneys,Curtis W. Martin of Shaw& Martin, P.C.,andfor its Motion For

SummaryJudgment,pursuantto 35 Ill. Adm. Code101.516,statesasfollows:

1. On February14, 2004, McLeanfiled a Petitionfor Reviewof Final

AgencyLeakingUndergroundStorageTankDecision.

2. The basisfor the Petitionis that theAgency,by a January6, 2005

letter, refusedto reviewa SecondAmendedCorrectiveAction Plan and Budget

(“AmendedPlan”) datedSeptember9, 2004submittedby McLean,assertingthat it

provided“final action” to McLeanby a previous,yet unspecified,letter. The Agency

assertedthat suchaction wassubjectto appealwithin (35) daysbut McLeanfailed

to timely file anappealthereby“preventing” theAgencyfrom reconsideringor

revisiting suchfinal action.

3. In its January6, 2005letter, theAgencycitedSections57.7(a)(1)and

57.7(c)(4)of the Illinois EnvironmentalProtectionAct (“Act”), 415 ILCS 5/57.7(a)(1)

and 57.7(c)(4),and Sections732.305(c),732.312(j), 732.503(b)and 732.503(f)of 35



Illinois Administrative Code(“Code”) in supportof its positionthat it providedits

“final action” to McLean.

4. Section57.7(c)(1)of theAct describesa final actionon the partof the

Agency in thecontextof its review of anyplan andassociatedbudgetasfollows:

Agencyapproval of anyplan and associatedbudget,. . . shall
beconsideredfinal approvalfor purposesofseekingand
obtainingpaymentfrom the UndergroundStorageTank Fund
if thecosts associatedwith completionof anysuchplan are

lessthan or equal to theamountsapprovedin suchbudget.
(emphasisadded)

5. Section57.8(a)(5)of theAct states,in part, asfollows:

In theevent that costsareor will be incurred in addition to those
approvedby theAgency,or afterpayment,theowneror operatormay
submitsuccessiveplans containingamendedbudgets.

6. Section732.405(e)ofthe Codefurther providesasfollows:

If, following approvalof anygroundwatermonitoringplan,
correctiveactionplan or associatedbudgetplan, an owner or
operatordeterminesthat revisedproceduresor costestimates
arenecessaryin order to comply with the minimum required
activities for thesite, theowner or operatorshall submit,as
applicable,an amendedgroundwatermonitoringplan,
correctiveactionplan or associatedbudgetplan for reviewby
theAgency. TheAgencyshall reviewand approve,object or
require modificationsof the amendedplan in accordancewith
theprocedurescontainedin SubpartE ofthis Part. (emphasis
added)

7. In thepresentcase,the costsassociatedwith the completionof the

AmendedPlan actuallyincurredby McLeanwere morethantheamountsapproved

in theBudget,and McLeanfollowed Section57.8(a)(5)of theAct to seekthe

Agency’sapprovalof anamendedbudgetreflectingthoseadditionalcosts.

8. TheAgency’s failure to review andapprove,reject, or require

modificationof the AmendedPlansubmittedby McLeanin accordancewith Section
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57.8(a)(5)of theAct is in violation of Section732.405(e)of the Codeasthe Agency’s

prior actionwasnot a “final action” as definedby Section57.7(c)(1)of theAct.

9. Thereis no genuineissueof materialfact from therecordin this case

suchthat McLeanis entitled to a Judgmentasa matterof law requiringtheAgency

to reviewandapprove,rejector requiremodificationsof theAmendedPlan

submittedby McLeanon September9, 2004.

WHEREFORE,Petitioner,McLeanCountyAsphalt, praysthat this Board

entera SummaryJudgmentin its favor andagainsttheAgencyrequiringthe

Agencyto review andapprove,rejector requiremodificationsoftheAmendedPlan

submittedby McLeanon September9, 2004,andthat this BoardawardMcLeanits

attorneysfees andcostsincurredin this causepursuantto 415 ILCS 5/57-.8(l)-and-

35 Ill. Adm. Code 732.606(g),andthat it begrantedsuchotherandfurther relief as

theBoard deemsjust and equitable.

Respectfullysubmitted,

SHAW & MARTIN, P.C.

By/1~t~ (Jh’t~±)
orneyfor

County Asphalt

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 1O~Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788

Petitioner,
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on November1/

2005, I servedtrue andcorrectcopiesof a Motion for SummaryJudgment,by

placing true andcorrectcopiesin properlysealedandaddressedenvelopesandby

depositingsaidsealedenvelopesin a U.S. mail dropbox locatedwithin Mt. Vernon,

Illinois, with sufficient postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
Stateof Illinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division ofLegalCounsel
Suite11-500 1021 North GrandAvenue, East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

CarolWebb
HearingOfficer
Illinois Pollution ControlBoard
1021 North GrandAvenue East
P.O. Box 19274
Springfield, IL 62796-9274 ____

Z~ _

/Curtis W. Martin,A$rney for
Petitioner,McLea CountyAsphalt


